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Introduction 

Daily decision making and implementation may be presupposed to have just as much 

impact on the shaping of policy and legislative activity in the EU as the outcomes of 

major interstate events like intergovernmental conferences. This presupposition might 

even apply to a policy area like justice and home affairs (JHA), where the paradigms of 

national statehood and sovereignty are still well-established. Most of the studies that 

examined the shaping of, or the changes in, the JHA policies in the period of 1999-

2009, have focused solely on policy outcomes that required political agreement at the 

most intergovernmental forums of decision making. However, the developments in 

the JHA area of the 1999-2009 period seem to suggest that the policy outcomes of 

everyday business of decision making did not match the long-term objectives or multi-

annual policy agendas agreed upon at the higher levels of intergovernmental decision 

making. This raises the question about the nature of change and capacities for 

transformation at the day-to-day level of policy shaping or decision making. To date, 

little attention has been paid to the gradual, sometimes unobtrusive changes in the 

daily practice of decision making, which have equal (if not more) capacity to influence 

the shaping of policies or the adoption of new policy instruments in the long run. 

 

Purpose and theory 

The specific purpose of this study was to move beyond the view that the shaping of 

policy (and related competence) is only driven by high-level events of interstate 

decision making and to identify transformative elements that can be found in the 

multitude of venues and levels of everyday decision making in the EU. In doing so, 

the study sought to extend the theoretical perception beyond that of the EU as an 

arena of competing national, fixed interests. Instead of focusing on bargaining pro-

cesses where negotiating partners – mostly member state governments – are oriented 

towards the maximization or preservation of their own fixed interests, the study has 

taken on a sociological perspective that considers the EU as an evolving polity where, 

in view of its institutionally dense environment, interests of a multitude of parties 
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interacting on a daily level are more likely to intermesh – and therefore change – 

rather than compete.  

The underlying basic argument – based on Habermas’ theory of communicative 

action – is that if negotiating parties are engaged in a reciprocal exchange of reasoned 

argument, they are likely to be open to persuasion and reason and therefore likely to 

change their position or interest in light of another’s argument or alternative view. Put 

differently, the basic argument is that deliberation in everyday decision making 

matters, but that its prevalence is contingent upon institutional context and social 

patterns. While bargaining exchange may just as well occur in everyday decision 

making, deliberation can be a prevalent mode of interaction that forms the pathway 

leading to a reasoned understanding on the outcome to be achieved. The key question 

thereby is  

 

 under what circumstances, and to what extent, does deliberation induce change in the everyday 

practice of decision making in the EU? 

 

Drawing mainly upon middle-ground constructivist literature, a deliberative model 

was specified that hypothesizes that in everyday decision making of the EU delibera-

tion likely to induce negotiating parties to shift or change their interests beyond their 

initial positions when the environment of decision making is institutionally and 

socially dense.  

While middle-ground constructivist research has made significant progress in 

articulating the conditions under which deliberative process is assumed to prevail, it 

still fails to convincingly specify the occurrence of what may constitute a deliberative 

event. With the aim of acquiring more substance and precision in the identification of 

deliberative practice, this study turned to insights developed in the field of communi-

cations science and of deliberative democracy theory. On the basis of these insights, 

the deliberative model was further developed in which a set of concrete, observable 

terms was specified for assessing instances of communicative practice. In this model, 

internalized factors of deliberative process such as reconsideration of one’s argument 

or position in view of another’s (‘reflexivity’) have been rendered tangible by defining 

them as objects of social interaction. On a more methodological note, it implied, in 

relation to data collection, the technique of self-reporting (interviewees reported 

instances of ‘reflexivity’ without being asked to) and the use of two different data 

types in order to triangulate across them. In relation to data analysis, it entailed meta-
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reading: coding textual references to instances where discussants were reported to be 

responsive or reflective. 

 

Research design 

It can be said that decision making processes in the field of JHA in the period of 

2003-2009, as such, formed a least-likely case of deliberative discourse and resulting 

change. That is, if deliberation would be identified as a trigger of change or policy 

progress in an area that is widely considered an arena of interstate bargaining then 

where else would deliberation not be operative in the EU? At the same time, the 

empirical focus was also on decision making at everyday level. This aspect of the subject 

under investigation basically constituted a most likely case. That is, if deliberation has 

not been found to be prevalent – or even operative – at the level of everyday decision 

making, then where else would it be? On the basis of these two basic aspects a 

research design, including a variation in the conditions which were expected to trigger 

deliberative dynamic and change, has been defined. 

Drawing mainly upon middle-ground constructivist literature, it has been 

hypothesized that deliberation is likely to prevail and therefore likely to induce nego-

tiating parties to shift or change their interests beyond their initial positions when the 

environment of decision making is institutionally and socially dense. In empirically 

more verifiable terms, deliberation and change – that is endogenous to negotiation – 

in everyday decision making of the EU is likely to occur when:  

 

 negotiating parties meet repeatedly and contact between them is sustained and has some 

significant duration (systematic interaction); 

 negotiating parties discuss in settings which are insulated from outside political influence or 

pressure (insulation); and 

 non-state actors – such as European institutions – enjoy full access to the negotiations. 

 qualified majority is required in the Council for the adoption of the final outcome. 

 

Variation in these conditions worked in two ways. It was hypothesized that, at one 

extreme, the more supranational the institutional setting was and the more ‘everyday’ 

the social patterns between the negotiating parties were, the more likely it would be 

that deliberation had a facilitating effect on the shaping of an agreement. At another 

extreme, the more intergovernmental the institutional setting was and the less ‘everyday’ 

the social patterns were, the less likely it would be that deliberation had a facilitating 

effect on the shaping of an agreement. Empirical inquiry was thus focused, on the one 
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hand, on the impact of conditions that were related to the institutional setting – access 

of non-state actors to decision making and qualified majority voting in the Council of 

the EU. On the other, it was focused on the impact of conditions that have generally 

been assumed to govern the social patterns of day-to-day dealings of multilateral 

decision making – systematic interaction and insulation from outside pressure.  

The variation of theoretical interest underpinned the design of empirical 

research. It consisted of a – qualitative – case study of three decision making 

processes (all of which took place in the field of JHA in the period of 2003-2009) that 

varied among themselves in terms of institutional setting. That is, they varied in terms 

of voting rule and non-state access. In the first case study the decision making process 

concerning the framework decision on the European evidence warrant for use in 

proceedings in criminal matters (hereinafter: ‘EEW’) was examined. The process took 

place (in 2004-2006) in a purely intergovernmental setting (unanimity in the Council 

and access only for member state delegations). The second concerned the decision 

making process on the Council decision regarding access for consultation of the Visa 

Information System (VIS) for the purposes of the prevention, detection and inves-

tigation of terrorism and other serious crimes. This process evolved (in 2006-2007) in 

an institutional setting that had both intergovernmental and supranational features 

(the European Parliament had full access but there was unanimity in the Council). The 

third case study focused on the decision making process concerning the directive on 

the protection of the environment through criminal law (hereinafter: ‘ECD’). This 

process took place (in 2007-2008) in a regular supranational setting (QMV in the 

Council and all European institutions had full access).  

The design was also based on variation in terms of the conditions related to 

social patterns: systematic interaction and insulation. In each case study, they varied 

according to the various levels of decision making. Systematic interaction and insula-

tion were expected to be fully operative at lower levels of decision making and signi-

ficantly less operative at the higher levels of decision making. 

Together with these conditions of theoretical interest, a deliberative model was 

further developed with the specification of concepts that helped to pinpoint the 

occurrence of deliberation. They served as tools for empirically identifying the occur-

rence of deliberative exchange, as well as the ways in which and the extent to which it 

actually affected the course and outcome of decision-making process. ‘Reciprocity’ 

was one such notion. It indicated the extent to which discussants were engaged in an 

interactive exchange of reasoned argument. The other was ‘reflexivity’, which 

indicated the degree to which discussants were prepared to (re)consider their position 
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or preference in light of other positions or alternatives. ‘Reorientation’ indicated the 

actual (endogenous) change that followed from deliberative discourse. Finally, ‘reaso-

ned consensus’ was a notion to identify a final negotiation outcome that followed 

from deliberation. An outcome is based on reasoned consensus if it is intelligible, 

unambiguous to all and as such acceptable to most of the negotiating parties. 

The deliberative model – with its conditions of theoretical interest and notions 

specifying deliberative exchange – served as the theoretical baseline for empirical 

analysis. It specified a hypothetical causal path, or a ‘causal mechanism’, that links 

initial and intermediate causes to a perceived effect (George and Bennett 2005). This 

model was used for the analysis of the discursive process as it actually took place in 

each of the three decision-making processes. Chronologies and critical junctures in 

each of the three decision-making processes were traced with the aim of establishing 

the conditions under which and to what extent deliberation actually affected the 

decision-making process.  

Data collection and analysis relied on two main sources of evidence: data 

retrieved from in-depth interviews (with field experts across European institutions, 

national delegations and permanent representations) and from policy documents 

reporting the proceedings of meetings in the EU’s various decision-making venues. 

Policy documents (a total of 285) were examined mainly for the purpose of recon-

structing sequences of events and changes in each of the three cases and for the iden-

tification of the issues at stake and the composition, size, format, frequency, and/or 

duration of official meetings. Data on the nature of discourse were acquired through 

interviewing. The number of documents coded and analysed for the EEW process 

was 75. For the VIS process 104 documents were coded and analysed, and 108 docu-

ments for the ECD process.  

A total of 46 in-depth interviews were conducted, mainly with individuals who 

participated directly in the discussions in either of the three decision-making 

processes. As there were no verbatim accounts of the discussions available and hence 

no directly available data on the quality of discussion, an indirect or ‘meta-reading’ 

approach has been adopted mainly with regard to data retrieved from in-depth 

interviews. This means that when key indications of deliberation (such as ‘reflexivity’), 

or the lack thereof, became the subject of conversation (without researcher 

interference), they have been identified as references reporting an instance of 

deliberation (or the lack thereof). Thirteen interviews were focused on the discussions 

in the EEW decision-making process, thirteen on the ECD process, and fourteen on 

the VIS-Access process. In addition to these forty interviews, six interviews were held 
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with respondents who were not directly involved in the discussions of either of the 

three decision making processes. 

 

Findings on the EEW process 

The subject of the legislative outcome of the EEW process (2004-2006) concerned a 

framework decision on the facilitation of exchange of evidence in criminal cases 

between the EU member states. This legislative instrument was drafted on the prin-

ciple of mutual recognition. According to this principle, the law of the issuing state, 

and not that of the executing state, should be paramount in the exchange of evidence. 

It presupposed that member states have trust in each other’s criminal justice system 

and take all possible measures to reduce the number of grounds for refusal that would 

hinder cross-border exchange of evidence. The mutual recognition principle was seen 

as an appropriate response to the many differences in national procedural rules in 

criminal law. 

As the discussions on the EEW proposal took place in the third pillar, where 

the Commission and the European Parliament did not have much influence on the 

final drafting of the legislative proposal, there was no substantive interaction at the 

interinstitutional level between the EU institutions. The locus of the discussions was 

exclusively situated within the Council. The discussion in the Council proceeded in a 

series of meetings at various levels, from the national expert level meetings at the 

working party level, upwards to national senior official level of the CATS, 

subsequently the diplomatic level of the Coreper and the JHA Counsellors’ group and 

the ministerial level of the JHA Council. These subsidiary and principal bodies of the 

Council were engaged in over fifteen (sometimes closely interrelated) issues. 

On the overall, it can be said that the EEW process did not represent a typical 

case where discussants were induced to go beyond their initial interests in the pursuit 

of shaping a reasoned consensus on the decision-making outcome. Instead, delega-

tions ended up in a dynamic where they were motivated by the desire to realize their 

own individual preferences. The prevalent mode of discussion was, in a way, geared 

up to ‘non-reasoned consensus’: a final text was adopted that was full of grounds for 

refusal and exceptions, which made the EEW instrument unworkable for practice.  

From the findings it appeared that in most settings there was little incentive for 

delegations to go beyond their initial preferences. At the working party and CATS 

levels of internal Council decision making, formal discussion always took place in an 

official setting, which meant that interaction was constrained by low meeting 

frequency, large size of plenary sittings, formal rules of procedure and intervention of 
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interpreters. Interaction was straightjacketed to the extent that only a ‘tour de table’ was 

possible. Instances of interactive exchange (‘reciprocity’) were not reported at these 

levels, let alone reflexive behaviour. Moreover, for the discussants – especially at the 

working party level – who were well-versed in the specifics and legal intricacies of 

their own respective national legal system concerning evidence law, it was an arduous 

affair to meaningfully exchange thoughts on a future European arrangement 

regulating evidence gathering and admissibility of evidence 

At the ‘higher’ of Council decision making (the Coreper and JHA Council 

levels), the negotiators had to cope with the politically hardest imaginable issues in the 

shortest possible time under the mounting pressure of reaching a final political 

settlement, in addition to stringent time constraints and insufficient room for engaging 

in informed debates. This was particularly evident in the last stages of the EEW 

process, when political pressure for a final resolution was mounting and the discus-

sants at these ‘higher’ levels were more inclined to resort to bargaining methods and 

pressure. Much the same happened at the level of JHA Counsellors in the later stages 

of the process, despite the high frequencies – and ease – of formal, personal, and 

informal contact, and proximity to the daily dealings in Brussels.  

As regards the conditions related to the institutional context, while there was 

little evidence on the facilitating effect of the access of non-state actors, evidence 

showed that the unanimity rule had an adverse effect. The unanimity rule constrained 

the discussions to the extent that much of the discursive effort was focused on giving 

serious attention to each amendment (for an exception, a ground for refusal, or an 

escape clause) regardless the soundness of the argument supporting the amendment. 

It often prevented discussions from reaching higher levels of reasoned understanding 

on the resolution of the various issues under discussion.  

Still, for all the adverse circumstances, pathways were identified – albeit on rare 

occasions – where the conditions that were expected to promote deliberation and 

change did actually trigger such a dynamic. It was at the JHA Counsellors’ level that 

instances indicating both ‘reciprocity’, ‘reflexivity’ and resulting shifts in position or 

understanding were mainly found in the early stages of the EEW process. It appeared 

that in addition to the ease to establish frequent informal, cordial and constructive 

working contact, also in small-group meetings, the ability to focus on legal and 

technical details of the file (because there was JHA expertise and enough time to 

discuss in detail the file) were necessary for deliberative discourse to occur. Also, the 

JHA Counsellors were far more flexible than the delegates at the working party and 

CATS levels as they were more able to detach themselves from national legal-technical 
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detail and were more familiar with the technicalities and practice of European policy, 

law, and procedure which provided them with a common knowledge base to which 

they could make successfully reference in substantiating their views and arguments. 

Few occurrences of deliberative exchange were also found at the working party 

level – also in the early stages of the process. While delegates at this level lacked the 

ability, time and means to build up an informal, cordial and constructive working 

atmosphere, the agenda of their monthly meetings permitted them to examine the 

EEW file in more detail because for each meeting they had two full days to discuss. It 

enabled them to keep the discussions focused on the legal and technical details of the 

file and hence to support their positions with arguments of substance. Also, evidence 

showed that the Presidency provided impetus by maximizing the time needed for such 

interactive discussion and by providing it – undoubtedly with the help of the Council 

Secretariat – with a common knowledge base which occasionally enabled discussants 

in the working party to engage in interactive exchange of substantiated views and 

arguments. Discussions at this level did however not go beyond instances of ‘reci-

procity’. 

 

Findings on the VIS process 

Subject of the discussions in the VIS process (2006-2007) was a Council Decision that 

would regulate consultation of the VIS by law enforcement agencies for the purposes 

of prevention, detection and investigation of terrorism and other serious criminal 

offences. The decision was officially adopted by the JHA Council according to third-

pillar procedure, but its adoption was contingent on an agreement between the 

Council and the European Parliament – which was typical of decision making in the 

first pillar. The fact that the VIS process had both third-pillar and first-pillar elements 

was related to the dual content of the decision. On the one hand, the subject of the 

decision – law enforcement access – belonged to the policies of the third pillar. On 

the other, it concerned access to a database system that was primarily meant to 

facilitate exchange of data on short-stay visas, which was a subject that belonged to 

EU’s first pillar.  

Because of these specific institutional features, the VIS discussions not only 

took place in the Council, but also in the European Parliament and at the interinstitu-

tional level (between the Council and the Parliament). Consequently, discussions on 

the VIS file proceeded in a series of meetings at various levels in the Council (ranging 

from the working party level up to the ministerial level) and at two levels in the 

Parliament (at the Plenary and the Committee level). It also proceeded at the inter-
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institutional level, which was subdivided in two specific levels: the technical and the 

political trialogue level. At all these levels, the delegates engaged in discussions on a 

total of seven issues. 

Of all venues of the VIS discussion it was the inter-institutional arena of 

discursive exchange to which the locus of the VIS negotiations gravitated. Inter-

institutional exchange between the European Parliament and the Council became the 

primary driving force of progress towards an outcome of the entire process. While 

internal discussions in the Council working structures virtually remained bogged down 

on the question of whether and how to discuss the more contentious issues with the 

Parliament, it was mainly at the trialogue level that the VIS agenda was taken forward.  

In the Council – where the file was mostly discussed at the working party level 

– circumstances did certainly not help the national delegations to reach a common 

understanding on how to settle the issues that divided the Council and the Parliament. 

A combination of relatively low frequency of meetings, big-size meetings, tightly 

scheduled procedures, proximity to national instruction and technical detail and the 

slow pace by which discussions proceeded have not helped to move discussion on 

these issues significantly further. The hypothetical nature of the subject of discussion 

was not helpful either: the risks and benefits of law enforcement access to the VIS 

were hitherto unknown. An extra challenge was that the delegations in the Council 

were stuck to the traditional third-pillar bridle of reaching internal agreement by una-

nimity.  

In the Parliament, most of the discursive effort was made in smaller meetings 

and the occasional contacts that were made outside the plenary meetings of the LIBE 

Committee. At the Plenary and Committee levels, agenda constraints and heavy work-

load prevented MEPs from engaging in informed interactive debates. It was at the 

levels of regular, interpersonal and small-group exchange where instances of 

‘reciprocity’ in the Parliament were reported. 

As regards the exchanges at the interinstitutional level, there is every ground to 

state that they became the primary driving force of deliberative progress towards a 

reasoned outcome of the entire process. They tailored the subject matter into a set of 

clear, unambiguous rules and conditions of law enforcement access. Highly interactive 

exchanges of views between discussants were reported in this period, in particular at 

technical trialogue level. There were also clear indications of ‘reflexivity’. Basically, the 

debate between co-deciding institutions which were first unwilling to fully integrate 

one another in the discussion, shifted in the first half of 2007 to a more open-minded 

debate between the two parties that considered their opposites as valid interlocutors. 
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This shift coincided with the assumption of the Presidency by Germany in the first 

half of 2007 (from Finland). Germany pursued a policy of more vigorous engagement 

in the discussions with the Parliament, which resulted, among other things, in an 

increase of the frequency of – both formal and informal contact – with the European 

Parliament, especially at technical trialogue level  

In addition, proximity to detail and subject matter was one of the most 

manifest conditions at the interinstitutional level. Shifts in position and understanding 

on certain formulations and wording in the draft text were highly likely to have been 

the result of dense, reciprocal exchanges of substantiated arguments focused on 

technicalities and details of the draft text. The focus on technical detail, which was 

highly likely difficult to follow closely for those who were not directly involved in the 

trialogues, provided a certain degree of insulation from the outside world. Also, it 

enabled the negotiating parties to demonstrate the fairness and usefulness of the tria-

logue outcome through referrals to practice and experience when they presented the 

compromise package of the trialogue discussions in the European Parliament and the 

Council. 

Although the discussions at the trialogue level resembled in this respect very 

much the dynamic of discussion at working party level in the Council, there is still a 

major difference. Whereas national experts were prone to fall back on the exclusivity 

of knowledge of their national legal or organizational systems – which entailed little 

room for defining common ground at the EU level – the delegates in the trialogues 

were likely to avail themselves of mutually acknowledged facts, examples and evidence 

and of shared knowledge related to daily practice of institutional law and governance 

in the EU. Because of this shared expertise the – mainly Brussels-based – discussants 

at the trialogue level were much more likely to draw on a common knowledge base 

and more able to find and define common understandings than the discussants in the 

Council working party. Relevant in this regard are the references that were recurrently 

made in relation to the facilitating role of the Commission, the Council Secretariat, 

and the European Data Protection Supervisor. In addition, their role in providing 

detailed knowledge and expertise concerning data protection law to the inter-

institutional discussions enabled the discussants to refine their views on the subject 

matter. 

Also, the limited size of the inter-institutional meetings appeared to have had a 

facilitating effect on deliberative discourse. With only two sets of aggregated interests 

to be defended and with the absence of time constraints – there were only three 

delegations taking the floor and one file on the agenda to discuss – it appeared to have 
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provided ample space to individual effort and demonstration of dossier knowledge, 

skill, mutual trust, and the mutual willingness to rethink positions.  

While there is enough evidence to support the view that inter-institutional 

discussions became a pathway of deliberative exchange leading up to a reasoned 

understanding on the final outcome, internal agreement in both the Council and the 

Parliament on the inter-institutional outcome originated in a situation where bargai-

ning pressure was not entirely excluded. In the Council, it was rather due to the war-

ning from the Presidency that there would be no access to VIS data at all if national 

delegations failed to reach consensus on the outcome of the trialogue discussions. For 

the Rapporteur of the Parliament, it was in the concluding stages that she started to 

receive signals to step back from a rigorous position on the rules regulating law 

enforcement access.  

 

Findings on the ECD process 

The ECD process, which led to the adoption of the Directive on the protection of the 

environment through criminal law was a regular first-pillar process. The process 

however also had elements that were related to the third-pillar context. While pro-

tection of the environment fell under the competence of the first pillar (where supra-

national or ‘Community’ powers were exercised), the subject matter of the Directive 

included also a typical third-pillar key element: the establishment of criminal law 

measures. Also, the bodies in the Council working structure that were involved in the 

process usually operated in the context of third-pillar procedure and practice. The aim 

of the Directive was to provide a penal framework that would ensure that the rules 

laid down in the field of environmental protection were to be effectively enforced. As 

it all took place in EU’s first pillar – where co-decision applied – the ‘communicative 

space’ comprised of internal discussions in the Council, internal discussions in the 

European Parliament, and inter-institutional exchanges between the Council, the 

Parliament, and the Commission at the trialogue level. The discussions focused mainly 

on seven issues. 

Evidence clearly suggests that the exchanges and related shifts providing the 

necessary impetus to move the ECD agenda forward, took place at the levels where 

specialist knowledge was required. It was the exchange between the delegation in the 

Council working party, the interpersonal exchange between a limited group of MEPs 

in the Parliament and the inter-institutional exchange between the three negotiating 

teams at the trialogue level that formed the driving force of progress in the ECD 

process. The ECD subject matter was of a highly detailed and technical nature, which 
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encompassed both legal-technical and environmental-technical intricacies. With the 

highly technical and detailed nature of the draft text, the discussants at these levels 

were induced to bring a great deal of substance, fact, (scientific) evidence, example, 

and knowledge of legal sources to the debate.  

There is sufficient evidence to support the view that deliberative exchange and 

endogenous change, in particular at the working party, the interpersonal MEP, and the 

trialogue levels, formed the pathway that shaped the final outcome. The conditions of 

systematic interaction, also in terms of frequency of personal and informal contact, 

and of insulation, particularly in terms of proximity to legal-technical detail, had a faci-

litating effect on deliberative exchange at these levels. The discussants at these levels, 

with their specialist knowledge, were drawn into a reciprocal dynamic where they 

needed to avail themselves of sound argument and reason in order to convince the 

others of the plausibility or validity of their view or position. Demonstrations of 

‘reflexivity’ resulting in shifts of position – in other words: reorientation – were 

identified in these contexts. 

As regards the exchanges in the Council working party – of which the 

delegations were used to the third-pillar practice of decision making – evidence not 

only demonstrated remarkably more interactive exchange. It also showed that the 

discussants at this level were responsive to each other’s argument and were challenged 

to bring in fresh ideas and points of view that were believed to bring the discussion 

further. Occurrences of this unusually interactive exchange were reported in reference 

to the numerous side meetings (temporary suspensions of a plenary sitting) and 

bilateral contacts that were held in order to circumvent the constraints imposed by the 

formalities of plenary sittings. What was also considered to have facilitated free and 

interactive exchange, were the two-day meetings of the working party. It was reported 

that at the second day new concepts and insights were identified that pushed discus-

sions forward.  

With regard to the institutional conditions, evidence showed that qualified 

majority voting (QMV) provided incentives for discussants in the working party to 

seriously engage in an informed debate so as to persuade other delegations of the vali-

dity of one’s own position. This with the aim to shape or help shaping a majority that 

would support (partly or entirely) one’s own position. 

The internal discussions in the Council working party required extensive know-

ledge of Community legislation and intricacies in the field of environmental 

protection. The active contribution of the Commission experts was indispensable in 

that regard. Delegates of the Commission not only brought in a variety of relevant 
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expertise and insight from a Community or EU point of view. With a firmly 

positioned Commission in the discussions, the discussants in the Council working 

party were challenged to engage in exchanges of informed arguments that went 

beyond the limits of national legal thinking. In the same vein, the discussants in the 

working party (most of whom came from national justice ministries), were challenged 

to think ‘out of the box’ by the presence of environmental experts and JHA Counsel-

lors in the discussions. With their specialist knowledge of environmental protection 

and experience with first-pillar procedure and practice, the environmental experts 

facilitated interactive discussion and enriched it with environment-oriented substance, 

fact, evidence and example. The Presidency also had a beneficial effect on deliberative 

exchange in that it promoted informal interactive exchange by scheduling side 

meetings, which ensured it to have a mandate flexible enough for conducting 

discussions at the trialogue level.  

At the interinstitutional level, owing to the highly technical and detailed nature 

of the draft text, a great deal of substance, fact, evidence, example, and knowledge of 

legal sources were also brought to the inter-institutional debate. It helped or 

compelled the discussants to focus on substance and detail, which in turn was highly 

likely to have induced the discussants to make use of valid argument (if they ever 

wanted to succeed in convincing the other party of the validity of their position). 

While the highly technical and detailed nature of the ECD file required specialist 

knowledge and focus on substance, common professional background, the small size 

of the meetings, and good interpersonal relationship helped to create an atmosphere 

of mutual respect which enabled the discussants to make successfully use of their 

specialist knowledge in order to convince the other interlocutor of the plausibility or 

validity of their argument. Although the number of trialogue meetings was remarkably 

low (only three), reporting convincingly showed that this low number of official 

exchange was largely accompanied by numerous informal, bilateral exchanges. They 

were conducted on a highly frequent basis (sometimes once a week). 

Evidence however also showed that during and after the trialogue discussions 

when the outcomes of the trialogue discussions were reported back respectively in the 

Council and the Parliament, bargaining was likely to be the more predominant form of 

discursive behaviour. In the Parliament, pressure was likely to have occurred when the 

Rapporteur had to ensure support for the trialogue outcome from MEPs who showed 

an uncompromising stance towards Council and Commission delegates. Nor should it 

be excluded from the discursive processes in the Council, when the Presidency had to 

ensure support for the trialogue outcome from the national delegations in the Council.  
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Conclusive remarks 

As an alternative to the traditional rational-choice perspective on decision-making, the 

sociologist or constructivist view allowed this study to focus on discourse in daily 

usage as a potential source of policy change. It allowed this study to capture the EU as 

an environment where interests are more likely to intermesh and change than an arena 

of competing interests that remain fixed throughout the process of everyday decision 

and policy making. It allowed to identify pathways where discussants were able to 

arrive at an outcome that provided certainties about a future situation, which supports 

the argument that in the socially and institutionally dense environment of the EU 

deliberative discourse and endogenous change is likely to occur. 

Each of the conditions hypothesized was not found to be sufficient in itself for 

the occurrence of deliberation and change. It was rather a configuration of conditions 

that explained the occurrence – and prevalence – of deliberation and related progress 

in the everyday decision making of the EU. Together, they formed – in a mutually 

reinforcing fashion – various configurations which were part and parcel of the densely 

institutionalized environment that was – and still is – typical of the EU. More in 

particular, pathways of deliberative discourse and reorientation, were all triggered by a 

configuration of the social pattern conditions of theoretical interest (systematic inter-

action, insulation and also proximity to technical detail in conjunction with a common 

knowledge base). They appeared to be necessary for deliberation to develop. No evi-

dence has however been found suggesting that the conditions related to the institu-

tional setting were the necessary triggers of deliberation and ensuing change. They 

were nevertheless found to be key in shaping an environment where the conditions 

related to social pattern were allowed to be fully operative. For instance, deliberation 

became the crucial motor of progress in the decision making when discussions were 

lifted to the interinstitutional level – where the social pattern conditions were fully 

operative.  

Several implications emerge from the finding that in the day-to-day dealings of 

multilateral decision making of the EU transformative elements – i.e. interest or 

preference change through interaction – can be found when negotiating parties are 

engaged in deliberative practice (even in an intergovernmental setting, as the analysis 

of the EEW case demonstrated). One implication is that for member states it is diffi-

cult – if not impossible – to disentangle from such a densely institutionalized arena as 

the EU where interests are likely to enmesh and to change through daily deliberative 

discourse. For the EU, it implies that changes having incisive impact on EU policies at 
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the day-to-day level come from venues of debate which are difficult to access and to 

scrutinize due to high interaction density and their highly technical and insulated 

nature. It places a severe strain on the functioning of democracy at the European 

level. And yet, endogenous change does not necessarily follow from deliberative 

discourse in insulated, technical discursive events alone. Both in middle-ground con-

structivist research and deliberative democracy theory the likely venues of deliberative 

discourse have been considered also those settings where there is a public that acts 

both as a jury or as the third (listening) party that needs to be persuaded by reasoned 

argument. For the EU, it would mean that in addition to the technical debates in 

insulated venues of (preparatory) decision making, reasoned consensus could also be 

achieved in settings where differences are stripped of their technical terminology and 

presented as clearly identifiable alternatives for public discussion and opinion shaping 

at the EU level. 

 


